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The European Union is world leader in linking human rights protection and international trade and 

development treaty relations. Since 1992, the European Union requires human rights clauses to be 

included in all its trade and preferential agreements. Often, the definition and scope of these clauses 

constitute the most difficult parts in the negotiations with the European Union. So far, the EU has 

concluded preferential and free trade agreements which contain a human rights clause with more than 

100 countries in the world. The human rights clauses are both legal ground for an immediate 

suspension of trade cooperation with the EU but also basis for the establishment of a positive dialogue 

for the development of human rights in the partner country. Although the clauses are not completely 

identical in all European agreements, they are very similar in their structure, scope and content and can 

therefore be compared in their application. 

So far, the European Union has only applied the human rights clauses against countries which are not 

of a geo-political or economic interest for the EU. As a result, the EU has not applied the clause 

against geopolitically and commercially important countries like, for example, Russia (for the war in 

Chechenia), Israel (for their violations against Palestine in the intifada) or even Mexico (for extra-legal 

killings and forced disappearance of 43 students by local authorities). In general, no objective criteria 

regarding the application of the human rights clause have been defined, neither does the European 

Union publish much reasoning’s when and under what circumstances they use the human rights clause 

against a partner state. 

International human rights obligations cover more than just civil and political rights. Especially in the 

development-oriented context of the ACP-agreement, there can be no doubt that the cooperation with 

the European Union shall equally be based on social and cultural human rights. It is, however, 

necessary to clarify how and to what extent these fundamental rights can be applied in the context of 
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external relations of the European Union. My analysis and the resulting policy recommendations will 

be based on two main pillars: 

 Firstly, the European Union should increase its transparency in the application and, more 

importantly, not application of the human rights clauses in trade and preferential agreements. 

 And, secondly, the European Union should expand the application of the human rights clauses to 

second generation economic, social and cultural human rights and develop corresponding internal 

policies. By this way, the European trade policy with developing countries could be assessed to 

its impact on social, economic and sustainable development. 

 

 

In nearly all preferential and trade agreements of the European Union, human rights are defined as an 

essential element, which assures in case of human rights violations a secure and immediate possibility 

to suspend the economic concessions in accordance with the relevant provisions of international law. 

This negative component of the human rights clauses so far has been applied mostly in cases of coups, 

electoral frauds or severe human rights violations of civil and political rights. Additionally, nearly all 

of these negative suspensions took place within the ACP-development cooperation. Generally, the 

application of the clause stands in conflict between the interest of protecting human rights on the one 

hand and the geopolitical and economic interests of the European Union and its member states on the 

other hand. However, so far, the European Union has not developed any objective and verifiable 

criteria under which the EU does or does not apply the human rights clauses in its external relations. 

The human rights clauses also contain a positive component, while suspending agreements negatively 

can just be an ultima ratio. The positive elements focus on the promotion, strengthening and 

improvement of human rights standards in the EU´s partner countries via a permanent political 

dialogue. Legal basis and background of the human rights clauses is normally the Universal 

Declaration of Human Rights of the United Nations (which also contains certain economic and social 

human rights, like the right to an adequate standard of living according to Art. 25 UDHR). 

Additionally, the development-oriented ACP cooperation makes a special, detailed and sophisticated 

emphasis to the right to a sustainable development, the goal to eradicate poverty and even twice to 

social and economic human rights. 

The human rights clause of the ACP agreement is therefore consistent with the goals and objectives of 

internal EU-law. Art. 3 para. 5 of the Treaty on European Union states that the European Union shall 

contribute in its relations with third countries to sustainable development, poverty reduction and fair 

and equitable trade. Art. 208 of the Treaty on the Functioning of the European Union expressly refers 

to “the reduction and, in the long term, the eradication of poverty” as the primary objective of 

development cooperation.  

However, in the context of the human rights clauses, this EU policy objective of the second generation 

of economic, social and cultural welfare rights and the right to a sustainable development might stand 

in conflict with the first generation of civil and political human rights. As a result, the European Union 

should develop an objective policy which allows a weighing up and evaluation between protecting 

individual rights and democratic elements on the one hand and a sustainable development and the 

eradication of poverty on the other hand. It seems obvious that undemocratic regimes might very well 

take efficient measures, at least for some time, for the reduction and eradication of poverty and 

improve the social situation in the country while countries with good and stable civil and political 

rights and good democracy indicators might not care about the welfare rights for their people.  

While in such a conflict, both EU law and the ACP-agreement suggest that social rights shall prevail 

over civil and political rights. But an opposite conclusion can be drawn from the current practice by 

the European Union in the application of the clauses. As a result, developing countries consider the 

EU human rights clauses more as a threat for a possible suspension of the human rights clause than 

rather an opportunity to improve the human rights situation in their country guided by the European 

Union, especially in the field of economic and social human rights. It is therefore necessary to 

establish guidelines regarding the application of the human rights clause in the context of social and 
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economic human rights and sustainable development. A detailed and comparable publication on the 

application of these rights, e.g. in the EU´s Human Rights Report, would also be highly desirable. 

The human rights clauses oblige not only the EU partner countries but of course also the European 

Union itself. While, evidently, human rights standards within the European Union are in general very 

high, economic and social human rights, sustainable development and the reduction of poverty do not 

play an important role in the negotiation of the EU´s external agreements. The EU should therefore 

establish a policy analysing the economic impact in the light of social welfare human rights, make 

these assessments open to the public and an integral part in the negotiation and ratification of the 

agreements. 

 

 

All the forgoing leads to the following policy recommendations: 

 The European Union shall develop a verifiable and objective policy regarding the application of the 

human rights clause and the suspension of its trade and preferential agreements. This policy shall 

be under the political supervision of the European Parliament. 

 Furthermore, the EU should strengthen the application of economic and social rights in the context 

of its trade and development agreements, especially in the context of the ACP-cooperation. 

 This requires also the development of policy to resolve possible conflicts between civil and 

political rights and economic, social and cultural human rights. So far, the European Union´s 

approach is only focused on civil rights violations while sustainable economic development does 

not play an important in its external relations 

 Consequently and to ensure verifiability by the European Parliament and other political organs 

within the European Union and its partner states but also by NGO´s and the civil society in general, 

the EU should periodically publish an integrated report regarding the application of the EU human 

rights clauses in the trade and development context. 

 Finally, the European Union should carry out an economic analysis regarding the impact of the 

preferential and trade agreements in the light of economic and social human rights. This analysis 

shall be open to the general public and be carried out before the conclusion of the agreements and 

periodically while the agreement is in force. 

 

 

The analysis is based on an analytical-legal methodology which analyses the current situation 

and legal background in the application of the clauses and develops policy recommendations in the 

context and legal framework of international human rights law and European Union law.  
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